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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT 

CLAIMS TRIBUNAL, SONITPUR AT TEZPUR 

 

Present : Sri R. Goswami., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No.40 of 2020(D) 

1. Smti. Anima Debnath, 

Wife of Late  Kamal Debnath. 

R.O. Vill. Paruwa, 

 P.O. Nikamul Satra, 

 P.S. Tezpur, 

 Dist. Sonitpur, Assam,………………Claimant. 

 

  -Versus- 

 

    1. Jiten Rai, 

Son of Late Ghogaru Rai, 
 R/O vill. Hatipilkhana, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Assam, 
 (Owner of the vehicle AS-12B/2022( truck),  
 
    2. Jiten Rai, 

Son of Late Ghogaru Rai, 
 R/O vill. Hatipilkhana, 
 P.O. & P.S. Tezpur, 
 Dist. Sonitpur, Assam, 
 (Driver of the vehicle AS-12B/2022( truck),  
 
    3. Durlav Kr. Nath, 

Son of Guna Kt. Nath, 
R.O. Vill. Pukhuria, 
P.S. Tezpur, 
Dist. Sonitpur, Assam, 
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(Owner of the Ertiga vehicle AS-12V/9333 
 
    4. Diganta Saikia ( since deceased), 
 Son of Late Tukeshar Saikia, 
 R/O vill. Majgaon, 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam, 

Driver of the Ertiga vehicle AS-12V/9333 
 

 
5. The Branch Manager, 

The Bajaj Allianz General Insurance Co. Ltd., 
For address Sreej Tower 2nd Floor, C/O Guwahati, 
Tea Ware Housing Pvt. Ltd. adjacent to Mahindra 
Finance Showroom, Christian Basti, Guwahati-
781005, 
Policy No. 0G-20-2405-1803-00001451 
Valid upto 23-08-2020 
(Insurer of the offending vehicle) 
 

6. Branch Manager, 
 HDFC ERGO General Insurance Co. Ltd. 
 For address 6th Floor Aditya Building, Lachit Nagar, 
 G.S. Road Guwahati-781007 
 Policy No. N.92208521 
 Valid upto 29-11-2021 
 (Insurer of the involving vehicle….Opposite parties. 

 
ADVOCATES APPEARED 

For the claimant   :-S. Nath, Advocate, 

For the O.P. No.  1&2 :- S. Kr. Sharmah, Advocate, 

For the O.P. No. 3 :- R. Bharali, Advocate. 

For the O.P. No. 4 :- (since deceased). 

For the O.P. No.5  :- D. Baruah, Advocate. 

For the O.P. No.6  :-B. Kr. Sharma, Advocate.  

 

Date of Argument  :-15-03-2022. 

Date of Judgment  :-19-04-2022. 
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J U D G M E N T 

 

This is an application u/s 166 of M.V Act, 1988 filed 

 by one Smti. Anima Debnath praying for grant of 

 compensation on account of death of her husband Kamal 

 Debnath in a RTA. 

 1. The case in brief is that on 20-11-2019 having 

 attended a marriage at Baihata chariali, Kamal Debnath, 

 the deceased husband of the claimant was on his way back 

 home to Tezpur, travelling in an Ertiga bearing registration 

 No. AS-12V/9333. On the way, at around 2-30 A.M ,the 

 vehicle Kamal Debnath was travelling in had run in to a 

 truck bearing registration No.AS-12B/2022 that stood 

 parked without indicators in the middle of the road at 

 Gelabeel under Orang P.S. All occupants of the vehicle 

 including the deceased husband of the claimant had 

 sustained grievous injuries in the accident. Kamal Debnath 

 immediately thereafter succumbed to his injuries at the 

 Orang Civil Hospital. According to the claimant her 

 deceased husband had left behind, apart from herself, two 

 minor children and an old mother and all are dependent on 

 the deceased. Hence this claim.  

 2. O.P. No. 1 & 2 Jiten Rai, the owner-cum- driver of 

 the alleged offending truck bearing registration No.AS-

 12B/2022 in his written statement denied that the RTA on 

 20-11-2019 in which the husband of the claimant had died 

 had been caused due to his negligence. The answering OP 

 contended of having been stranded on the road due to 
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 traffic jam ahead at the relevant point of time, his vehicle 

 displaying rear red indicators when the driver of the 

 vehicle, the deceased was travelling in, due to rash and 

 negligent driving had run his vehicle in to the standing 

 truck from the rear. The answering O.P. further contended 

 about his vehicle being insured with Bajaj Allianz General 

 Insurance Co. Ltd. bearing policy No. OG-

 20/2405/1803/00001451 with validity period from 24-08-

 2019 to 23-08-2020 and without specific conditions of 

 policy being violated by the insured. Thus in the premise 

 the answering OP prays for dismissal of the claim against 

 him. 

 3. O.P. No.3  Durlav Nath owner of the vehicle Ertiga 

 bearing registration No.AS-12V/9333 contended that the 

 RTA on 20-11-2019 in which his vehicle was involved had 

 been driven by O.P-2, Diganta Saikia ( since deceased), 

 being in a possession of a valid driving  license, issued by 

 DTO, Sonitpur that had been valid till 25-07-2024. 

 Answering O.P. further contended about his vehicle insured 

 with HDFC Ergo General Insurance Co. Ltd, bearing policy 

 No. N.92208521, on the day of the alleged occurrence and 

 had been valid upto 29-11-2021. Thus in the premise the 

 answering O.P. prays for dismissal of the claim against 

 him.  

 4. O.P. No. 6 HDFC Ergo General Insurance Co. Ltd, the 

 insurer of the alleged offending truck in its written 

 statement denied the negligence of the driver of the 

 insured truck bearing registration No.AS-12B/2022 being 
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 cause of the RTA on 20-11-2019. The answering O.P 

 further contended about the present claim petition not 

 being maintainable in law for failure of the driver/owner of 

 the insured vehicle to communicate the information with 

 regard to the date, time and place of RTA, the name of the 

 driver, particulars of his driving license, particulars of 

 persons injured or killed in the accident and failure of the 

 officer in charge of the police station concerned to 

 communicate a copy of the report prepared following 

 information regarding the accident involving death or 

 bodily injury to any person within 30 days to claim tribunal, 

 insurer and the owner of the offending vehicle under 

 section 134(C) and 158(6) of the M.V Act respectively. The 

 answering O.P. reserves its right of defence available u/s- 

 149(2) (a) (ii) of the Act. Hence in the premise the 

 answering OP prays for dismissal of the case. 

 5. O.P. No. 5 Bajaj Allianz General Insurance Co. Ltd, 

 the insurer of the vehicle bearing registration No. AS-

 12V/9333 denied that the RTA in which the husband of the 

 claimant had died had been caused due to negligence of 

 the driver of the insured vehicle. The answering O.P 

 further contended about the present claim petition not 

 being maintainable in law for failure of the driver/owner of 

 the insured vehicle to communicate the information with 

 regard to the date, time and place of RTA, the name of the 

 driver, particulars of his driving license, particulars of 

 persons injured or killed in the accident and failure of the 

 officer in charge of the police station concerned to 
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 communicate a copy of the report prepared following 

 information regarding the accident involving death or 

 bodily injury to any person within 30 days to claim tribunal, 

 insurer and the owner of the offending vehicle under 

 section 134(C) and 158(6) of the  M.V Act respectively. 

 The answering O.P. reserves its right  of defence 

 available u/s- 149(2) (a) (ii) of the Act. Hence in the 

 premise the answering OP prays for dismissal of the 

 case. 

 6. Upon pleadings above following issues have  been 

 framed. 

I. Whether the deceased husband of the claimant 

had died on 20-11-2019 at about 2-30 A.M. in a 

RTA that had been caused due to rash and 

negligent driving by the drivers of the vehicles 

bearing registration No.AS-12B/2022(truck) and 

AS-12V/9333 (Ertiga)?  

II. Whether the claimant is/are entitled to get any 

compensation as prayed for? If so, from whom 

and to what extent? 

7.   I have heard argument by Learned Counsels on both 

sides. I have also perused the documents available on 

record. 

Issue No. 1 

8. The evidence of CW-1, Anima Debnath, wife of the 

deceased Kamal Debnath and the claimant of the case 

suggest that on 20-11-2019 at around 2-30 am, the Ertiga, 
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CW-1’s husband was travelling in, on his way to Tezpur 

after having attended a marriage at Baihata chariali, had 

run into a truck that stood parked on the road without 

indicators. Kamal Debnath succumbed to his injuries 

immediately thereafter. CW-1 further stated that Orang 

P.S. case No.115/2019 u/s-238/304(A)/427 of IPC was 

registered on the FIR lodged by the owner of the Ertiga 

following the RTA. The evidence of CW-1 further indicates 

that her husband left behind, apart from herself, two minor 

children and his old mother and all of them had been 

dependent on the income of her deceased husband.  

9. CW-1 in the course of her evidence exhibited 

following documents: 

Ext. 1 to 4 are AIR in Form 54, written FIR and charge 

sheet in Orang P.S. case No.115/2019.  

Ext. 5 is the P.M. Report. 

Ext. 6 is the death certificate. 

Ext. 7 is the salary certificate. 

Ext.8 to 11 are Voter ID Card and birth certificates. 

Ext. 12 to 14 are PAN Card and Adhar Card. 

Ext. 15 and 16 are Voter ID Card and Adhar Card 

respectively of her deceased husband.  

10. In her cross-examination CW-1 reiterated to the 

Ertiga her husband was travelling in on his way back home 

to Tezpur, having attended marriage at Baihata chariali on 
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19-11-2019, running into rear of a truck that stood parked 

on the road at around 2-30 a.m. CW-1 stated about the 

alleged occurrence having taken place in a winter month.  

CW-1 denied the suggestion that the document she has 

produced in evidence in proof of income of her deceased 

husband is not admissible. 

11. CW-1 admitted to have claimed compensation from 

the owner insurer of the alleged offending truck. CW-1 

admitted being aware about the police filing the charge 

sheet in the criminal case against the driver of the alleged 

offending truck. 

12. CW-2 Amar Nath, in the affidavit, furnished in his 

evidence claimed having arrived at the place of occurrence 

from Tezpur at 7-00 a.m. on 20-11-2019 and had seen the 

alleged offending truck still stood parked without any 

indicator on NH-15. CW-2 claimed having learnt from the 

people who had gathered at the place of occurrence that 

the accident had taken place due to negligence of the 

driver of the truck.  

13. In his cross-examination CW-2 reiterated to having 

seen the alleged offending truck stood parked in the 

middle of the road on the left side of the divider. CW-2 

denied the suggestion that the alleged offending truck was 

parked by the side of the road displaying indicators at the 

relevant point of time.  

14. In his cross by HDFC Ergo GIC Ltd. CW-2 reiterated 

to having seen the alleged offending truck still stood 
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parked in the middle of the road on the left side of the 

divider on their arrival at the place of occurrence. 

15. CW-3 Deepak Das, an accountant, working with Sri 

Krishna Associates since June/2019 had deposed that the 

deceased Kamal Nath was an employee of said 

establishment before his death. CW-3 however denied 

having come across any employee by name of Kamal 

Debnath after he had joined in the month of June/2019. 

CW-3 admitted to Administrative Manager KF issuing ext-7, 

the certificate of income of the deceased showing 

deceased drawing a salary of Rs.12,350/- per month as an 

employee of KF and as per attendance register of the 

employees, ext. 18, the deceased had been an employee 

only upto the month of May/2018. Ext. 18(1) is the 

relevant entry.  

16. In his cross by O.P. No. 5, CW-3 admitted to ext. 7 

having been issued by Manager Administration, Partha 

Borah in his personal capacity as the entries of the pass 

book of the deceased indicate that a sum of Rs.8625/- is 

shown credited in to the account of the deceased on 07-

07-2018 as the salary for the month of May 2018. 

17. In his cross by HDFC General Insurance Co. Ltd. O.P. 

No. 6 CW-3 admitted to there being no record with regard 

to continuous employment of the deceased since 

May/2018. CW-3 denied the suggestion that the ext-7 had 

been issued by Administrative Manager Partha Bora in his 

personal capacity.  
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18. Coming to deciding the issue of negligence I am 

being guided by the decision in  2009 ACJ 287, National 

Insurance Company Limited Vs. Pushpa Rana wherein it 

was held that in case the petitioner files the certified copy 

of the criminal record or the criminal record showing the 

completion of the investigation by the police or the 

issuance of charge sheet under section 279/304 A IPC or 

the certified copy of the FIR or in addition the recovery 

memo and the mechanical inspection report of the 

offending vehicle, these documents are sufficient proof to 

reach to the conclusion that the driver was negligent. 

19. Coming to the present case the ld counsel for the 

claimant in the light of 2009 ACJ 287, National Insurance 

Company Limited Vs. Pushpa Rana submitted that  the 

certified copy of the FIR that had been lodged at Orang 

P.S. and on basis of which case No. 115/2019 u/s-

238/304(A)/427 of IPC had been registered, ext-3, the AIR 

in form 54, ext-1, certified copy of the charge sheet ext-8 

produced in evidence by the claimant are prima facie proof 

of the happening of the RTA on 20/11/2019 and of the 

complicity of the  driver of the alleged offending vehicle, 

truck  bearing registration No.AS-12B/2020 being the sole 

cause of the RTA.  

20. I am inclined to agree with the ld counsel for the 

claimant as the evidence of CW-2, though is not an eye 

witness account of the alleged RTA but is sufficient to 

throw light on the negligence of the driver of the alleged 

offending truck as on his arrival CW-2 found the offending 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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truck still stood parked in the middle of the road without as 

much as an indicator. Considering the RTA had taken place 

in the winter accompaniment of heavy fog coming in the 

way of the driver cannot be ruled out. Since cross 

examination of CW-2 by opposite party has failed to 

weaken his evidence as to its material content, his 

evidence inspire confidence as to its trustworthiness. The 

evidence of the CW-2 reinforces negligence of the driver of 

the alleged offending truck. Mere plea in the written 

statement by the owner-cum-driver of the alleged 

offending truck O.P. No. 1 and 2 that he was stranded on 

the road due to traffic jam ahead and his truck was 

displaying a red indicator at the relevant point of time is 

not sufficient to prove negligence of the driver of the Ertiga 

without being the alleged fact substantiated with cogent 

evidence.  

21.  Thus in the light of the discussion of the circumstances 

coming up in the evidence of CW-2 above coupled with the 

informations indicated in ext. 1 AIR, ext. 3 FIR and ext. 4 

the charge sheet in its entirety and the legal propositions 

arrived at in the decision cited above, the claimant Anima 

Debnath appears to have succeeded in establishing on the 

touch stone of preponderance of probability that the  RTA 

in which her husband had sustained injuries and having 

succumbed to those injuries immediately thereafter, had 

been caused due to negligence of the driver of the alleged 

offending truck bearing registration No.AS-12B/2022. This 

issue is accordingly decided in favour of the claimant. 
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Issue No. 2  

 22. It is an admitted fact that the offending truck bearing 

registration No.AS-12B/2022 had been insured with Bajaj 

Allianz General Insurance Co. Ltd. on 20-11-2019. 

Considering no evidence had been adduced by the OP-5 to 

prove violation of specific conditions of policy by the 

insured as alleged in its written statement, the OP-4 being 

the insurer of the offending vehicle, is liable to indemnify 

the insured with regard to payment of the compensation if 

any awarded to the claimant.  

23. Coming to the payment of compensation in case of 

death the first and foremost requirement is the age of the 

deceased. The claimant’s DOB as per the Adhar Card 

issued by Govt. of India, ext. 16, is 25-06-1981. As per the 

ext-5, PM report, the age of the deceased as on 

20/11/2019 was 35 years.  I am inclined to accept the DOB 

of the deceased reflected on ext.16 as more reliable, ext-

16 being accepted universally. Hence age of the deceased 

as on 20-11-2019 should be 38 years. The claimant has 

also failed to adduce any admissible certificate of income 

of her deceased husband as ext-7 issued by his former 

employer had been rendered false following evidence of 

CW-3, as according to CW-3 the deceased was not in the 

employment with Shri Krishna Associates since the month 

of May 2018 as per ext-18 attendance register of the 

employer proved by CW-3 above. Thus in the premise, the 

tribunal is inclined to hold the monthly income of the 

deceased on the basis of the minimum rates of wages paid 
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to unskilled labourers of the State of Assam. As per labour 

welfare department Govt. of Assam notification dated 

18/8/2021, the present minimum rates of wages of the 

State of unskilled worker made effective w.e.f. 01/06/2021 

is Rs.8,946.30/- inclusive of variable dearness allowance. 

Thus the monthly income of the deceased if pegged at 

Rs.8,000/-per month in the year 2019 same appears 

plausible. 

24. In the recent case of National Insurance Co. Ltd. Vs 

Pranay Sethi and Ors. it was observed that while 

determining the income  of  the deceased in case of self 

employed or on a fixed salary an addition of 40% of the 

established income should be the warrant where the 

deceased was below the age of 40 years. An addition of 

25% where the deceased was between the age of 40 to 50 

years and 10% where the deceased was between the ages 

50 to 60 years should be regarded as the necessary 

method of computation.  

25. In the case in hand, the age of the deceased was 38 

years when the accident took place. So 40% is to be added 

on future prospect to his established income of Rs.8,000/-. 

Hence established monthly income of the deceased 

following addition on future prospect is Rs.8,000/-+ 

Rs.3,200/- = Rs.11,200/-. 

26. As per Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] 

the applicable multiplier is 15 as the deceased was 38 

years on the day of the alleged occurrence. 
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27. In the instant case, the deceased was married with 

wife, the present claimant,  two minor children and an old 

mother living and all of them were dependent on the 

deceased’s income. Therefore 1/4th of the established 

income is to be deducted with a presumption that had the 

deceased been alive, he would have spent 1/4th of his 

monthly income on his personal and living expenses.  

28. In the constitution bench judgment (National 

Insurance Co. Ltd. Vs- Pranay Shethi & Ors) the Hon’ble 

Supreme Court has fixed  compensation in case of death 

reasonable figures on  conventional heads namely- Loss of 

estate, consortium  and   Funeral expenses at Rs. 15,000/-, 

Rs.40,000/- and Rs. 15,000/- respectively. Subsequently 

our Apex court in a three judge bench in Magma General 

Insurance Co. Ltd. Vs. Nanuram alias Chururam as 

reported in (2018)18 SCC 130 had contemplated 

compensation  parental consortium, spousal consortium 

and filial consortium for loss of parent, spouse and children 

respectively. 

29. So, in view of the aforesaid discussion, in the instant 

case, the computation of compensation is awarded as 

follows :           LOSS OF DEPENDENCY 

A) Annual income of the deceased Rs.11,200/-X 12       

      = Rs.1,34,400/-. 

B) After deducting 1/4th of the annual income of the 

deceased, amount comes to  =Rs.1,00,800/-. 

C) After multiplied with multiplier, amount comes to 

Rs. 1,00,800/-X 15   =Rs.15,12,000/- 
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              CONVETIONAL HEADS 

D) Funeral expenses    =Rs.15,000/- 

E) Loss of estate    =Rs.15,000/- 

F) Loss of spousal consortium  =Rs.40,000/- 

G) Loss of parental consortium to two minor children 

@ Rs.30,000/- each and Rs.30,000/- to old mother 

towards loss of filial consortium.   

H) TOTAL  = Rs.16,72,000/-(Rupees 

sixteen lakhs seventy two thousand ) only.  

30. Hence, issue No. 2 is decided accordingly.   

 
O R D E R 

 
In the result, the claim petition is allowed, awarding 

Rs.16,72,000/-(Rupees sixteen lakhs seventy two 

thousand ) only O.P. No. 5 i.e. Bajaj Allianz General 

Insurance Co. Ltd. insurer of the offending truck bearing 

registration No.AS-12B/2022 is directed to make payment 

of the aforesaid amount with interest thereon @ 6 % per 

annum from the date of filing of the case  i.e. on 05-10-

2020 till full and final realization within a period of 

30(thirty) days from the date of receipt of order into the 

Bank Account of the MACT, Sonitpur, Tezpur.  

The compensation awarded above in favour of the 

claimant Anima Debnath to be apportioned amongst 

remaining dependents as follows: 

50% of the awarded compensation with interest to 

be released in favour of the claimant, the wife of the 

deceased. Out of the remaining 50% of the awarded 
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compensation with interest, 20% each for two minor 

children namely Bikash Debnath and Nilakshi Debnath to 

be deposited in the FDR in their favour till attainment of 

their majority in any post office/nationalized 

bank/scheduled bank of the choice of the minor 

guardian.10% of the awarded compensation with interest 

to be released in favour of the mother of the deceased, 

Parul Debnath. The minor guardian will be at liberty to 

withdraw the periodical interest on the fixed deposit in 

favour of the minor petitioners. 

Given under my hand and seal on this 19th day of 

April, 2022. 

Dictated and corrected by me 
 
 
 
 
      ( R.Goswami. ) 
                  Member,       Member, 
Motor Accident Claims Tribunal,  Motor Accident Claims Tribunal, 
           Sonitpur, Tezpur.             Sonitpur, Tezpur. 
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A P E N DI X 
 
Witnesses of the Claimant: 
 

(i) Smti. Anima Debnath. 
(ii) Sri Amar Nath. 
(iii) Deepak Das. 
 

Witness of the Defence: 
 
 None. 
 
Claimant’s Exhibits: 
 
 Ext. 1 to 4 are AIR in Form 54, Written FIR and 

 charge sheet.  

Ext. 5 is the P.M. Report. 

Ext. 6 is the death certificate. 

Ext. 7 is the salary certificate. 

Ext.8 to 11 are Voter ID Card and birth certificates. 

Ext. 12 to 14 are PAN Card and Adhar Card. 

Ext. 15 and 16 are Voter ID Card and Adhar Card 

respectively of her deceased husband.  

Exhibits of the defence. 

 None. 
 
 
       (R. Goswami ) 

      Member 
      MACT, Sonitpur, 
 


